
 

I am a doctor, I perform my profession in a hospital on the basis of a civil contract (contract). 

The patient accuses me of misconduct. I disagree, but the patient filed a notice with the 

medical board and a civil lawsuit against me and the hospital. I therefore have the following 

questions. First: is it worth fighting for your rights in a medical court, or is it better to confess 

in exchange for a reprimand? I don't feel like being dragged through the courts. Secondly, is it 

right that I am being sued together with the hospital, or can I defend myself by saying that the 

hospital should be financially responsible for my actions? 

 

In reply to the first question, it should first of all be pointed out that the notification to 

the medical chamber, and specifically to the district ombudsman for professional 

responsibility, as follows from the content of the question, ended with the submission of a 

request for punishment to the district medical court (OSL). 

 

A medical error is a breach of medical knowledge by a doctor or dentist resulting in an 

unintentional injury to the patient's body. For making a medical error, the doctor faces 

criminal, civil and disciplinary liability. In the legal literature, we find many definitions of 

medical error, but this concept has not been standardized directly in legal regulations. A 

medical error consists in a violation by a doctor taking a medical action of the rules of 

professional conduct in relation to legal goods in the form of human life and health, which, on 

the basis of law, constitute the basis for establishing a breach of the duty of care (1). A 

medical error can also be considered: an unintentional injury or deprivation of life of a sick 

person made by a doctor or other person authorized for therapeutic activities, and this is due to 

ignorance of the rules or negligence. 
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This is the opinion of Leon Wachholz, an eminent Polish forensic physician, who argued that 

a medical error can be punished only if it was visible, avoidable with the usual knowledge and 

skill of the doctor, and if it was made intentionally and premeditated, and not as a result of the 

case (2). The definition of medical error expressed in the judgment of the Supreme Court of 1 

April 1955 is still up to date: an error in the medical art is an act (omission) of a doctor in the 

field of diagnosis and therapy, incompatible with medical science in the scope available to the 

doctor (3). 

 

Ewelina and Bartosz argue that, despite the passage of time, this definition does not lose its 

meaning, and this is because it includes a very important element, which is to act contrary to 

science and violation of medical knowledge and Practice (4). All of the above definitions have 

a common meaning, which leads to the conclusion that a medical error is a violation of both 

medical practice and the rules of knowledge by a doctor. 

 

This conclusion can be further supplemented by the statement that the liability of the 

doctor or dentist for damage caused to the patient as a result of an error in the medical 

art is taken into account when this error is at the same time at fault and the condition of 

liability in the form of a causal relationship between the doctor's act of breach of care 

and the negative effect on the health or life of the patient is met. 

 

The doctor and the dentist may be held legally responsible for their actions. Legal liability 

these are: legally defined negative consequences (application of sanctions) against a particular 

entity, associated with the occurrence of a negatively assessed state of affairs (7). Specifically, 

a doctor or dentist may incur civil, disciplinary and criminal liability for the adverse effects of 

performing or failing to perform medical acts that are contrary to current medical knowledge 

and practice. 

 

1. Civil liability is pursued on the basis of the provisions of the civil code. A doctor shall be 

held liable if his action or omission is attributable to fault and the result of the culpable action 

or omission is injury to the patient. In addition, there is a direct causal relationship between 

the injury and the action or omission of the doctor. 

 

2. Disciplinary liability relates to proceedings before a medical court and is pursued for 

actions contrary to the principles of the code of medical ethics and to the provisions of laws 

regulating the exercise of medical professions, for example, the law on the profession of a 

doctor and a dentist, the law on medical chambers. 

 

3. Criminal liability is incurred for an act with signs of a crime, which can be considered 

particularly dangerous to the rule of law, and at the same time threatens the life or health of 

the patient. Criminal liability is closely linked to sanctions such as deprivation or restriction of 

liberty and a fine. 

 

 

In the following reflections, I will concentrate on criminal liability, because, as the practice of 

cases in the field of doctors ' liability for medical errors shows, obtaining a valid criminal 

judgment in the first place is an ideal prelude to a possible claim for compensation or redress 

through civil proceedings. This is due to the fact that the civil court is obliged by a criminal 

judgment, and its ruling is usually limited to judging the due / adequate amount of the claim. 


