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Liability of the doctor and the hospital for improper performance of the contract – medical error 

Due to the specific nature of medical activities, which is health and human life, the qualification 

of contracts for the provision of health services as work contracts should be approached very 

carefully. In determining the legal nature of a contract for the provision of medical services, the 

principle of contractual freedom applicable in civil law must be based on the parties ' respective 

agreements in this field. 

Acceptance of the doctor's commitment to achieve a certain result is possible only in the case 

of simple, routine medical procedures that do not pose an increased risk to the patient. 

Moreover, as the judicature rightly points out, the high standards of care expected of doctors 

must not be translated into the assignment to them of duties which are practically impossible to 

perform and, consequently, the introduction of a kind of liability on the basis of risk, which is 

particularly true of actions involving danger and the consequent possibility, more often than 

usual, of injury.  

In such cases, with the utmost care on the part of the organiser or performer, e.g. 

operations, using all available precautions, it is never possible to exclude the possibility 

of injury, since its risk is an inherent and by no one independent element of such 

actions.  

To sum up, it should be stated that, depending on the subject of the obligation of the medical 

entity and the content of the statements of intent submitted by the parties, a contract for the 

provision of medical services may take the form of an unregulated contract, the object of which 

is the performance of certain actual actions-the provision of health services or a work contract - 

which results in a movable object (e.g. a dental prosthesis) or which results in a non-movable 

effect (e.g. a dental prosthesis).filling, tooth extraction). 
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If the subject of all rights and obligations arising from the contract concluded with the patient 

was the founding body – the owner of a private health care institution, and not a private medical 

institution or a doctor employed in it, providing health benefits, then a non-public health care 

institution, as a unit without legal personality, could not act in civil law as a separate legal entity, 

independent of the founder. 

In this situation, it is also not possible to accept that the doctor performing the procedure is 

liable to the patient for improper performance of the contract-he is not a party to the legal 

relationship, but only the performer of the obligations of the institution. Contractual liability shall 

be borne by the owner of a private health care establishment who employs a physician. 

Moreover, it seems that due to the so-called employee immunity, the personal responsibility of 

the doctor to the patient for causing harm by an illegal act has also been included. In the event 

of an injury to a third party by an employee in the performance of his or her duties, the employer 

shall be solely liable for the damage.  

 

However, the liability of the medical institution is strengthened and based on the 

principle of risk, which excludes the admissibility of the claim by the medical entity that 

there is no fault in the selection or supervision of the persons whom it has used in the 

performance of the obligation. To absolve himself of liability, he would have to prove that 

the improper performance of the contract was due to circumstances for which neither he 

nor the doctor is responsible. 

On the other hand, the responsibility of a doctor who provides health services on the basis of a 

civil contract concluded with a non-public health care Institution (i.e. on a so-called contract) is 

formed in a different way. This doctor, not being an employee within the meaning of the labour 

code, is not subject to protection and, as a result, may incur individual civil liability. In solidarity 

with the doctor, the private health care institution employing him is also responsible for the 

damage caused to the patient. 


